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PER CURI AM

Davi d Dewayne Harper appeals his fifty nonth sentence,
i nposed after he pled guilty to possession of a firearm by a
prohi bited person in violation of 18 U S C. 8§ 922(g) (2000),
resisting a federal |aw enforcenent officer in violation of 18
U S . C 8§ 111(a) (2000), and possession of marijuana in violation of
21 U S C. 8§ 844(a) (2000). Har per does not challenge his
convi ction on appeal .

Har per argues the district court erred when it increased
his base offense |evel after finding he used one of the firearns
recovered from his vehicle *“in connection with another felony

offense.” U._ S. Sentencing Guidelines Manual 8§ 2K2.1(b)(5) (2003),

provides for a four-level increase if the firearm was “used or
possessed . . . in connection with another felony offense.”
“Fel ony offense” is defined to nean “any offense (federal, state,
or local) puni shable by i nprisonnment for atermexceedi ng one year,
whether or not a crimnal charge was brought, or conviction
obtained.” USSG § 2K2.1, conment. (n.7).

The CGovernnent has the burden of proving the necessary

facts by a preponderance of the evidence. United States v.

Garnett, 243 F.3d 824, 828 (4th Gr. 2001). Factual findings are

reviewed for clear error. United States v. Daughtrey, 874 F.2d

213, 217 (4th Cr. 1989). dear error occurs when the court, upon

reviewing the record as a whole, is left with the “*definite and



firm conviction that a mstake has been commtted.’” Uni t ed

States v. Powell, 124 F.3d 655, 667 (5th Cr. 1997) (quoting United

States v. United States Gypsum Co., 333 U. S. 364, 395 (1948)). Ww

have revi ewed the record and concl ude there was sufficient evidence
for the district court to find Harper used the firearm in
connection with the felony offense of attenpted first-degree
mur der . See Tenn. Code Ann. 8 39-13-202(a)(2) (2002). e
t herefore conclude Harper’s argunent is without nerit.

Har per’s sentence, however, violated the rule announced

in United States v. Booker, 125 S. C. 738 (2005).! In United

States v. Hughes, 401 F.3d 540, 547 (4th Gr. 2005), we held that

when a sentence cal cul at ed under the Sentenci ng Gui del i nes exceeds
t he maxi num sentence authorized by the facts found by the jury
al one, the defendant could denonstrate plain error that warranted
resentenci ng under Booker. Because it is undisputed that the
district court nmde factual determ nations beyond facts Harper
admtted to that increased his sentence, Harper is entitled to
resentencing. See id. Accordingly, we affirmHarper’s conviction

but vacate his sentence and remand for resentencing “consistent

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4. (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Harper’s sentencing.

- 3 -



with the renedi al schene set forth in Justice Breyer’s opinion for
the Court in Booker.”? |d. at 544.

We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before
the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART

2Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation
See Hughes, 401 F.3d at 546. The court should consider this
sentencing range along with the other factors described in 18
U S.C. 8 3553(a) (2000), and then inpose a sentence. 1d. |If that
sentence falls outside the CGuidelines range, the court should
explain its reasons for the departure as required by 18 U S. C
8§ 3553(c)(2) (2000). Id. The sentence mnust be “within the
statutorily prescribed range . . . and reasonable.” 1d. at 546-47.
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